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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 :

In the Matter of

Implementation of Section 302 of the

Telecommunications Act of 1996 CS Docket No. 96-46

Open Video Systems

To: The Commission

REPLY COMMENTS OF INDEPENDENT CABLE &
TELECOMMUNICATIONS ASSOCIATION

INTRODUCTION

The Independent Cable & Telecommunications Association (“ICTA”), by its attorneys,
hereby submits its reply comments in the above-referenced proceeding.¥ ICTA is a national trade
association representing the interests of a cross-section of companies on the cutting-edge of the
telecommunications revolution leading the U S into the twenty-first century. Its members include
private cable operators (referred to also as satellite master antenna television), shared tenant services
providers, equipment manufacturers, program distributors, and property management and
development companies. While ICTA operator members originally concentrated their competitive
entry efforts within the video services marketplace, the last five years in particular have marked a
tremendous expansion into the provision of voice and data communications services to consumers

throughout the country. ICTA operator members employ a variety of telecommunications

v ICTA is the successor organization to the National Private Cable Association.



technologies, both wired and wireless, to serve primarily the residential multiple dwelling unit
(“MDU”) market. Thus, ICTA members primarily compete with both franchised cable operators,
the dominant player in the local multichannel video programming distribution market, and
incumbent local exchange carriers (“LECs”), the dominant player on the local telephone market.

DISCUSSION

In implementing Section 302 of the Telecommunications Act of 1996 (1996 Act”), ICTA
urges the Commission to ensure that non-LECs, such as private cable operators, are entitled to
establish and operate an open video system (“OVS”) Section 653(a)(1) of the 1996 Act clearly
provides the requisite authority for such competitive entry: “an operator of a cable system or any
other person may provide video programming through an open video system.” Because Congress
intended to increase, not decrease the number of distribution outlets for video programming delivery
direct to end users, restraints on OVS operator eligibility would only serve to undermine such intent.

Moreover, private cable operators are highly motivated to develop this new and unique type
of multichannel video programming distribution (“MVPD”) since it offers a mechanism for such
operators to provide municipal or county-wide service under a regulatory scheme that should
present fewer obstacles than those historically encountered in attempts at Title VI franchise
overbuilds. In this regard, private cable operators will have an opportunity not only to compete on
a much broader scale, but also to maximize economies in order that consumers receive the benefits
of such expansion in terms of lower cost, quality programming. There is simply no reason not to
allow private cable operators to participate as OVS operators since the more non-discriminatory
platforms for the distribution of entertainment and information services that exist, the greater the

diversity of voices available to the public



In addition to adopting regulations authorizing private cable operators to become OVS
operators, the Commission should also allow non-LECs such as private cable operators to distribute
video programming via an OVS constructed and operated by another party. Section 653(a)(1) of
the 1996 Act as set forth above explicitly contemplates such access and the overall statutory
framework mandating nondiscriminatory treatment “among video programming providers with
respect to carriage,” see Section 653(b)(1)(A), simply reinforces this construction. The opportunity
to gain access to an OVS can only increase the competitive potential of the private cable industry
as well as the OVS operator itself and can provide end users with true choice in a marketplace
dominated for too long by a single video services provider. Free and open access to channel
capacity advances First Amendment objectives and promotes congressional intent that vigorous
competition ensue both between video programmers and between distribution outlets. Precluding
private cable operators from using OVS as a distribution mechanism can only lessen the competitive
impact expected from this specialized MVPD model.

Finally, to ensure sufficient opportunity for access to an OVS operated by another party,
ICTA supports the imposition of public notice and enrollment period requirements upon ail OVS
operators. Absent such procedures, an OVS operator may be able to subvert the nondiscriminatory
access directive of Congress by selective initial solicitation or retention of contractual programming
arrangements essentially in perpetuity. In like fashion, the Commission should adopt strict
guidelines by which to judge the just and reasonable nature of all rates, terms and conditions as

offered during such enrollment periods.



CONCLUSION

The Commission should adopt regulations implementing Section 302 of the 1996 Act so as
to authorize non-LECs such as private cable operators (1) to construct and operate an OVS, and (2)
to distribute video programming via an OVS constructed and operated by another party. In doing
so, the Commission should also establish requirements for adequate public notice and enrollment
periods to ensure nondiscriminatory access, together with strict guidelines precluding unjust and
unreasonably discriminatory rates, terms and conditions.
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